
No. 1957

l&nxtth S^UttB ffltrrmt OInurt

of Appi^alfi

THE WESTERN TRANSPORTATION & TOWING CO.

Libelamt and Appellant.

VS.

THE FRENCH BARQUE EUROPE,

Respondent and Appellee.

Appellant a Seplg Srtff

3ln Aiimtraltg.

Appeal from the United States District Court for the

District of Oregon.

CAKE & CAKE,

Proctors for Appellant,

WILLIAMS, WOOD & LINTHICUM

Proctors for Appellee.

THE JAMES PRINTING CO., PORTLAND, ORE.





Init^i g>tat?B ffltrrmt fflcurt

3Tnr titf Ntntli Ctrmtt.

THE WESTERN TRANSPORTATION & TOWING COMPANY,
Libelant, Appellant,

VS.

THE FRENCH BARQUE EUROPE,
Claimant, Appellee.

ApppUant^a Sfplg Irift

I.

In the statement of the case made by appellee, in

its brief herein appears an assertion that Captain

Crowe, one of the principal witnesses in this cause,

visited the Europe on the evening of this collision, at

the request of the libelant.

The testimony of Captain Crowe upon this question,

appearing at page 248 of Apostles, is as follows:

^^I went down to St. Johns and hired a launch. I

circled around; I could see nothing of the Annie Comings

and I returned.

Q. Did you go down to the Europe?

A. I went down around the Europe, cruising around.

Q. Did you see her light?

A. I saw the light.
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Q. Have any difficulty in seeing it!

A. Well, I did have some considerable time looking

around to locate her. There was nothing impressed me
anything particular about the light/'

There is nothing whatever in this testimony that

shows that Captain Crowe made this trip at the re-

quest of the libelant. As a matter of fact he testified

that he went down on this night on behalf of the San
Francisco underwriters. His testimony upon this point

is as follows:

^^I had gone down that evening after I heard of the

accident, on behalf of the San Francisco underwriters,

to see if there was any wreckage that could be saved

on their behalf, thinking that it was insured in San

Francisco. '^

(Apostles, pp. 240, 241.)

That Captain Crowe was visiting the Europe on his

own behalf and not at the request of the libelant is

further shown by his testimony that he made a bid for

the repairs of the Europe.

^^Now, Captain, you are familiar with the damages

caused to the Barque Europe through this collision?

A. I remember it fairly well, I think, yes, sir.

Q. And there were certain bids made for repairs.

A. I think there were four, either three or four,

tefiders for the repairs.

Q. Did you make a bid yourself?

A. I made one.

Q. What did you bid for the entire repairs!

A. I would not be sure, but I think it was between

$800.00 and $900.00. Of course the bids can be pro-

duced.''

(Apostles, p. 246.)

II.

At page 4 of appellee's brief also appears the follow-

ing statement:
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^'Tlie Europe was lying at anchor in the Willamette

Kiver in a usual anchorage ground/'

All of the evidence in the case shows that the Europe
was anchored almost in the middle of the deep water

channel of the Willamette River, and almost within the

harbor of the City of Portland. There is no evidence in

the case that this is a '* usual anchorage ground/' It

was a most dangerous place for any ship to anchor.

Again it is said at page 6 of appellee's brief.

'^She was anchored in a customary place, and it is

usual and customary for vessels to anchor in the

Columbia and Willamette Rivers."

While it may be usual and customary for vessels to

anchor in the Columbia and Willamette Rivers, there

is no evidence to show that it was customary to anchor
vessels at the place where the Europe was anchored—
in the middle of the deep water channel and near to

the frequented harbor of the City of Portland where
vessels are constantly passing up and down the river.

At the bottom of this same page, counsel again re-

fer to *'a vessel anchored in a customary place of

anchorage. '

'

It is from this assumed and unproven premises that

counsel proceed to argue that the Europe is presumed to

be without fault, and that this cause ought to be dis-

posed of on the authority of The Oregon. The Oregon,

as we will show later, was anchored on the edge of

the ship channel instead of its middle, and was well

out of the usual track of ocean steamers, instead of

directly in the track of all kinds of steamers. The
place of anchorage of The Oregon was directly the

opposite of the place of anchorage of the Europe in

every respect in which it affected navigation, and in

addition to this The Oregon had fully complied with
all the requirements of the law, while the Europe had
complied with none.
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The contention of counsel seems to be that to hold

the Europe in fault because "some sizings in her rig-

ging or furled sail on her bowsprit might possibly for a

time have obscured the light to a vessel dead ahead"
would affect "a safe position'^ in which the law has

hitherto placed vessels at anchor having anchor lights

up and burning.

This contention is founded in a misconception of the

law. The law has never placed anchored vessels with

obscured lights or partially obscured lights in a safe

position. Such vessels are not "presumed to be with-

out fault," as counsel seem to think. The presumption

is exactly to the contrary, as shown by the authorities

cited in appellant \s brief. Vessels with lights which

are not visible from all points of the horizon are pre-

sumed to be at fault and must show not only that such

fault probably did not contribute to the collision, but

that it could not have done so. (See cases cited on

pages 37 and 38 of appellant's brief.)

III.

An attempt is made at page 7 of appellee's brief to

discredit the testimony of Captain Crowe by trsdng to

make it appear that he was in the employ of the

libelant. There is no ground in this case for such a

contention. The evidence shows that Captain Crowe is

a navigator of considerable experience, and is now en-

gaged in the business of a marine surveyor in the City

of Portland, and that he first visited the scene of this

collision on behalf of San Francisco underwriters to

see if there was any wreckage that could be saved on

their behalf. Instead of being a "partisan witness,"

as counsel term him, his testimony was so correct and

impartial that no attempt was made by the respondent

to dispute his testimony and the District Court ap-

parently found it to be true in every respect.
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IV.

Counsel on page 8 of their brief say tliat it is only

under circumstances that amount to a mere juggle of

assumptions that the sails on the jib-boom '^ might" be an

obstruction to the light. The undisputed evidence on

this point leaves no room for any juggle of assumptions.

The facts are undisputed that sails were furled

around the end of the jib-boom on a level with and

directly in front of this light to a width many times

greater than the globe of the light, and this being true,

it is a self-evident fact that the light must have been

obscured from that point of the horizon directly in front

of it. The undisputed evidence leaves no room for the

use of the word "might" in regard to the sails on the jib-

boom being an obstruction to the light, and counsel

cannot obscure this fact by their reference to ''assump-

tions, possibilities, and fine-spun distinctions." It is an

easy matter to obscure a light, but it is not so easy to

obscure a fault.

Counsel seemed to realize this on tlie trial herein, as

appears from the examination of Captain Hoben, whom
they refer to as ''the expert." This witness was asked

whether the jib-boom would obstruct the forward light,

and testified as follows:

"Q. Well, now, supposing the light, the forward

anchor light of the 'Europe,^ was suspended to the fore-

stay, and the top of the lamp was on a line with the end

of the jib-boom of the ship, how much of an obstruction

would the jib-boom be to the light, assuming the jib-boom

—the jib-boom are always of a standard size dependent

upon the size of the ship, are they not?

"A. Well, some has got longer than others.

"Q. I mean, the width.

"A. As it goes out, it goes to a point. Some has got

more rays than others.

"Q. How much of an obstruction would the end of

the jib-boom be to the light, as to a vessel a])proaching
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the ^ Europe^ bow on; that is, in line with the jib-boom

and in line with the light?

'^A. Well, I don't think, of conrse, it could be very

much at a distance, because that light would be about

40 feet from the end of the jib-boom, you know, and you
put a vessel right ahead coming down, she would have

to keep in a pretty bee line to keep them two in straight

range. '

'

(Apostles, p. 282.)

It will be noted that any reference to an obstruction

of the light by sails furled on the end of the jib-boom to

a width of 2y2 feet is carefully omitted from this ex-

amination. It is quite apparent that if this expert

witness had not considered the sails, furled on the end

of the jib-boom, an obstruction to the light, mention of

said sails would not have been omitted, and the witness

would have been asked to testify upon this point. But
independent of the opinion of any witness, however ex-

pert, it is a self-evident fact that sails furled to the width

of 2% feet on the end of the jib-boom would obstruct

the light. The fact that sails were furled on the end of

the jib-boom directly in front of the forward light is not

disputed by any one, and does not appear to have been

questioned by the District Court in its consideration of

the testimony herein.

V.

On page 9 of appellee's brief, it is said, "The xVnnie

Comings was going through what is practically the har-

bor of Portland at full speed, with one lookout, a green

hand, who did not know the river or lights." (Apostles,

pp. 160, 232, 237, 239.) The only evidence in regard to

the speed of the Annie Comings is as follows:

"Q. And you were running full speed, weren't you?

"A. Yes, sir. Always run anyways out of the harbor

full speed. That is, not as fast as the boat can run

—

what they call cut-ofF on; makes an expansion of steam

—
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does not make liv^e steam the whole length of the engine,

but average running speed.

'^Q. Your average running speed f

^^A. Yes."

(Cross examination of Captain Spinner, Apostles, p.

160.)

This evidence was not disputed and shows that the

Annie Comings was running at her average speed instead

of full speed, as explained by Captain Spinner.

The lookout was not a green hand, as he is called by
counsel. The testimony shows that he had been lookout

and watchman on the Annie Comings for three months.

(Apostles, p. 237.)

VI.

Counsel at page 9 of their brief attempt to justify the

hanging of the light less than 20 feet above the deck as

follows:

^'This might be disposed of by his own testimony that

if the light had been hanging higher, the chafing gear

would have been more of an obstruction. '

'

This is a remarkable contention, inasmuch as the law

positively requires the light to be hung not less than 20

feet above the deck and this distance cannot be lessened

for the purpose of keeping the light below any chafing

gear that may be wound about the fore-stay, for if

chafing gear obstructs the light when it is hung
at its proper height, such chafing gear must

be dispensed with. The ship cannot excuse itself

for disobeying the positive command of the statute

by saying that if it had obeyed the law, the light

would have been obstructed by chafing gear, for the very

purpose of the statute requiring the light to be placed a

certain height above the deck is to place it above obstruc-

tions and where it may be visible from all points of the

horizon.

In this connection counsel say there is only one deck

on any vessel, and that is the main deck, and that this is
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the ''hull" of the vessel. There are few, if any, vessels

built at the present time upon which the forecastle deck

and the poop-deck do not rise high above the middle deck,

which counsel seem pleased to term the main deck. In

case the forecastle and poop-decks should rise 21 feet

above the middle or main deck, would any one contend

that the law would be complied with by hanging a light

20 feet above the main deck.

It is claimed by counsel that Captain Hoben, whom
they term ''the expert," is right in his definition of

the word "hull." The following is the definition given

by this expert:

"The hull of the ship is from the main deck. Now,

I will go back to when I went to sea, about 55 years

ago. There was no such a thing in those days as fore-

castles or poops. Sailors lived below the main deck for-

ward, and the crew lived aft. The law was framed, I

think at that time, when the lights had to be not less

than 20 feet above the hull of the ship. Now, if a ship

has not a forecastle, they have to measure from the

main hull." (Apostles, p. 280.)

Ships are built on difTerent lines now than they were

55 years ago, and instead of being built now with only

one deck, they now have both forecastle and poop-decks.

The construction of the statute, for which counsel

for appellee contend, would defeat the very object of its

enactment. If the forecastle deck is not a part of the

hull of a vessel, then it constitutes no part of the

vessel at all, for there are only two parts to a vessel

—

the hull and the rigging. The law requires that this

light shall be placed in the "forward part" of the vessel,

which requires it to be placed over the forecastle deck

^ of every ship built upon the plan of the P^urope, whose

forecastle deck was 100 feet long, extending back of

the foremast, and almost to the main mast. The fore-

castle deck in this case was 7^2 feet above the main

deck. Suppose that the law instead of requiring the
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forward light to be placed 20 feet or more above the

hull had provided that it should be placed six feet above

the hull, would any one then claim that said light could

be placed six feet above the main deck so that it would

still be IV2 feet below the forecastle deck, and in such a

position fulfill the object of the law and give warning

to approaching vessels so that they might avoid the

danger lying in their path!

If there could be any doubt about what the hull of

a vessel consists of, the following definition given in

Paasch's Marine Dictionary, page 70 (1901 Ed.), de-

termines the question.

^'Hull (of a vessel) comprises the keel, stem, stern-

post, propeller-post (if any), keelsons, stringers, beams,

decks, outside and inside planking or plating, etc., in-

cluding also the frames, beams, inside- and outside-

planking or plating of poops, forecastles, etc.; but ex-

clusive of every equipment."

VII.

At page 11 of appellee's brief appears the following

inquiry

:

"It may be asked why did he not somewhere in his

course see the aft anchor light of the Europe—why did

not the lookout?"

The aft light of the Europe was about half the size

of the forward light, and was not visible for any great

distance, even if it had been entirely unobstructed. It is

probable that when the Comings had approached near

enough to the anchored vessel for the aft light to become

visible, that it was obstructed by masts, forestays, jib-

boom and sails as much as the forward light, as the a])-

proach at this time must have been practically a head on

course.

VIII.

It is claimed that the pilot of the Annie Comings

admitted that he had mistaken the lights of the Europe
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for the shore lights by which he was directing his course,

and at the top of page 12 of appellee's brief it is said:

^^The mistake is a probable one, and accounts for the

disaster/'

This statement is a confession of fault upon the part

of the Europe, for, if this mistake was made and caused

the disaster, the management of the Europe just as

surely caused the mistake, and it is responsible for the

conditions which made the mistake ''a probable one."

This vessel voluntarily anchored within range of land

lights, by which navigators on the river shape their

course, and which lights their own testimony shows

would look like ships' lights in the distance. McCulloch,

a witness upon whom counsel for appellee place much
reliance testifies:

''He said, 'I mistook your lights for the lights of the

Linnton sawmill, this means six months lay-off for me.'

'Well,' I said, 'I don't know. It looks like a mistake

any man would make under the circumstances.' The

sawmill has a number of arc lights, a number of incan-

descent lights, which would look like the ship's lights in

the distance. They burn the same color." (Apostles,

page 268.)

This witness, although he was on board the Europe

at the time of the collision, does not seem to be very

clear as to how the lights on the Europe were burning at

this time. Upon this point he says:

"Q. Did you see lights burning on the ship after the

collision, after the men came aboard!

"A. Yes.

"Q. How were they burning?

"A. They seemed to be burning. Captain Rollier

said, 'You see my lights are burning, watch.' 'Yes,' I

said, 'I see they are burning.' I just looked up at them

like anybody would. I seen they were burning."

(Apostles, pp. 269, 270.)

It is plain from the expression here used by McCul-
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loch, '^they seem to be burning/' that tliere was some-

thing wrong with the lights themselves outside of the

obstructions in front of them. If McCulloch's statement

is true that '^It looks like a mistake any man would

make under the circumstances," the fault of the disaster

is cast upon the Europe, for the ''circumstances," here

referred to, were created in their every detail by the

Europe instead of by the navigators of the Comings."

IX.

At page 15 of the brief of appellee, the remarkable

statement is made that "the complaint that the light was
not technically more than 20 feet above the forecastle

deck is trivial." This is equivalent to saying that the

statute which requires this is trivial. If this require-

ment had not been considered necessary to prevent col-

lisions it would not have been incorporated into the

statute by Congress. It is true that the Europe treated

this statute as trivial, but it is surprising that counsel

should ask a Court to treat it in the same way. The
rules formulated by the highest law-making body in

the land for the prevention of collisions certainly cannot

be ignored or treated as trivial.

X.

At the bottom of page 15 of appellee's brief, it is

said:

''The case is on all fours with that of 'The Oregon/

15Sup. Ct. Rep. 804."

The conditions surrounding the case of The Oregon

are wholly unlike the conditions in this case. In that

case the condition of the anchored vessel is stated as

follows:

"She was anchored on the edge of the ship channel,

which at that point, is nearly half a mile wide at low

water, and well out of the usual track of ocean steamers

plying up and down the river, and out of the range of
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Coffin Eock light. She was provided with an anchor

watch, and was displaying the proper statutory anchor

light between 20 and 25 feet above the deck. In this

condition she was rnn into and sunk by the steamship

Oregon. '

^

In what respect does the condition of the Europe

compare with that of the anchored vessel in the case of

The Oregon. Tlie Europe was not on the edge of the

ship channel, but almost exactly in the middle thereof.

She was not well out of the usual track of ocean steamers

plying up and down the river, but was squarely in the

usual track of all steamers plying up and down the river.

She was not out of the range of shore lights, but squarely

within the range of shore lights used b}' navigators in

directing their course down the river. She was not pro-

vided with an anchor watch and was not displaying the

proper statutory anchor light between 20 and 25 feet

above the deck. In fact, she had observed none of the

precautions observed by the Clan McKenzie. The Clan

McKenzie had discharged her full duty by a faithful and

literal observance of the rules formulated to prevent

collisions, while the Europe had violated such rules in

every respect. The Court, referring to the duty of the

anchored vessel in the case of The Oregon, says:

** Undoubtedly, where the circumstances of the case

are such as to demand unusual care, such care should

be exercised. * * * it follows that under all ordi-

nary circumstances a vessel discharges her full duty and

obligation to another by a faithful and literal observance

of these rules.
'^

Can it be claimed that there was a faithful and literal

observance of these rules on the part of the Europe? If

there was, she should be absolved from fault as was the

Clan McKenzie; but, on the contrary, if the Europe, as

we believe the testimony shows, violated all of these

rules, her fault is not to be justified or excused. If the

management of the Europe had been the same as the
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management of the Clan McKenzie there would have been

no collision and no fault to be excused, or damages to

be sustained.

While the Clan McKenzie was out of the range of land

lights, she was displaying the anchor lights required by

the statute, placed at the proper height, where they were

not obscured from any point of the horizon by obstruc-

tions in front of them; she was provided with a proper

anchor watch where he could observe approaching ves-

sels, and who did observe the approach of The Oregon as

is shown by a statement in the opinion as follows:

"As soon as the lookout became satisfied that The Ore-

gon either had not seen or had mistaken his light, he

did what in the excitement of the moment seemed to him

best. He hailed her and continued to shout until just

before the collision."

None of these conditions existed on the Europe, and

why counsel should make the bold statement that this

case is on all fours with that of The Oregon is past under-

standing.

If the Clan McKenzie had been anchored in a fair

way where vessels of all kinds were constantly plying

up and down the river, in range of land lights, and

with her own lights similar in color only 17% feet above

her forecastle deck and behind obstructions sufficient to

entirely obscure them from that portion of the horizon

directly in front and with no anchor watch to observe

the approach of vessels from that direction, or from

any direction other than right angles, she would un-

doubtedly have been held at fault. The existing facts

and conditions which exonerated the Clan McKenzie

must convict the Europe of fault, because they show the

exact conditions that should have existed on the Europe,

but which no one can claim did exist. Opposite facts

and conditions require an op])osite holding in fixing

the question of fault. The conditions on the Clan Mc-

Kenzie were exactly the opposite of those existing on



( 14 )

the Europe at the time the collisions occurred in these

cases. This requires that the holding fixing fault in

one shall be the opposite of the holding in the other.

Counsel insist that the decision of the trial Court

on questions of fact should not be disturbed except for

manifest cause. There is no dispute upon any actual

question of fact in this case, outside of the question of

the brilliancy of the lights, after the collision occurred,

as they shone upon the forecastle deck of the Europe.

But even if these lights had burned ever so brilliantly

over the forecastle deck, the object of the light is not to

illuminate the deck of the ship but to give warning to

navigators on the river approaching the anchored vessel,

and the most brilliant light on earth cannot give

this warning if it is either partially or totally obscured

by obstructions placed in front of it. The fault charged

against the Europe is not for burning dim lights, but

for placing and displaying her light at such a height

above the forecastle deck and in such a position that

it was obstructed and not visible upon all points of the

horizon so as to give approaching vessels warning of

her presence in this crowded fairway.

*^A fairway, in the sense of the tenth rule of navi-

gation, is navigable water on which vessels of commerce

habitually move. As to vessels of light draught, it

embraces water inside of buoys, where sail-vessels of

light draught usually navigate, and not merely the

ship channel.''

The Oliver, 22 Fed. 848.

It is admitted that the place where the Europe was
anchored was a crowded thoroughfare. At page 14 of

appellee's brief it is said:

^'Either the night was so cloudy and dark that noth-

ing was visible, and in this crowded thoroughfare he

should have been proceeding at slow speed with his boat

well under control, with two lookouts, and the captain
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himself should have been in the pilot house/'

There can certainly be no question that the middle

of the deep water channel of the Willamette River ad-

joining the harbor of the City of Portland is a fair-way
within the sense of the tenth rule of navigation. But

there is no rule, or decision of any Court, that casts upon

a small river steamer like the Annie Comings the duty

of maintaining two lookouts or of having the captain in

the pilot house with the pilot while proceeding through

a fairway. The decisions upon this point cited in The

Oregon refer to ocean steamers or steamers on the

great lakes where the speed of the vessel is great and

the hours of the watch long.

But fairway or no fairway, vessels at anchor must

obey the statute.

In the case of The Alabama, 26 Fed. 866, it was held

that a vessel at anchor, violating the statute in regard

to lights, ''cannot escape liability by proving that she

was not in mid-channel, or that she was out of the usual

course of passing vessels.
'^

While Rule 10 refers to vessels at anchor in road-

steads or fairways, Art. 11, simply refers to vessels

at anchor. Under either of these regulations for vessels

at anchor, the Europe was guilty of a positive violation

of the statute in regard to lights.

XI.

The claim is made on page 19 of appellee's brief that

Captain Crowe testified that the forward light hung in

the best place. Upon this point Captain Crowe testified

as follows:

''Q. Supposing, captain, that the light had been

further up on the fore-stay, the chafing-gear then would

have been an obstruction?

''A. Yes, sir.

''Q. Then, in your opinion, the fore-stay would have

been the best place to put the light, would it?
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^^A. The fore-foremast stay might have been a pre-

ferable place to the fore-stay in this particular case, on

account of that chafing-gear. '

'

(Apostles, pp. 258-259.)

The statute requires that the forward light shall be

so placed that it will exhibit a clear, uniform and un-

broken light visible all around the horizon at a distance

of at least one mile. The anchored vessel must provide

a place where the forward light can be placed to meet
these requirements of the statute. The requirements of

the statute are not to be met by saying that the light

was placed in the best place. The statute was enacted to

be obeyed in a way that will prevent collisions, and not

in a way that suits the mere convenience of the anchored

vessel.

A light partially obscured, or wholly obscured from

certain points of the horizon, is as much a fault as the

failure to display any light at all. In fact, it is impos-

sible to display an obscured light, and such a light can

be of no service in preventing collisions. (See cases

cited at pages 18 to 21 of appellant ^s brief.)

In the case of The Titan, cited at page 19 of appel-

lant's brief. Judge Wallace, at page 416 of the Court's

opinion, says: "The rule requiring lights may as well

be disregarded altogether as to be only partially com-

plied with."

As said in the case of The Maling, cited at page 21 of

appellant's brief, "A close and literal compliance wifli

the requirements of the regulations for preventing col-

lisions is imperatively demanded."

As long as an anchor light is broken or obscured by

an obstruction it cannot be in the '^best ])lace" no mat-

ter where it may be hung.

Respectfully submitted,

CAKE & CAKE,

Proctors for Appellant.


